homes. 13 Reasons for these removals were based primarily on racist assumptions about Indian families, Indian homes and reservations, and the removals were primarily done through routine and automatic state court actions. 14 Specifically, one member of the Sisseton-Wahpeton Sioux
Tribe and her attorney testified that Indian children were taken without any notice to their families. 15 The attorney also discussed the practice of the courts to provide notice through publication rather than service, even when the state agency had the mailing address of the parent. 16 Prior to 1978, 25 to 35 percent of all Indian children were removed from their homes.
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More recently, studies continue to show that Indian children are still significantly overrepresented in foster care and those waiting for adoptive homes.
18
The ICWA was an attempt to circumvent routine removals and sets up a series of roadblocks to prevent the routine removal and adoption of Indian children by non-Indians. The
Act guarantees certain minimum federal standards in several areas when Indian children are in state courts. 19 The ICWA has a number of provisions, including jurisdictional, notice, placement preferences and other standards to provide Indian children and tribes with protection from state agencies and courts.
The ICWA codified jurisdiction 20 so that children living on the reservation are under the exclusive jurisdiction of tribal courts, while those living off are under "transfer jurisdiction" between the state and the tribe. 22 In other words, the tribe, parent or Indian custodian has the right to request the case be transferred to tribal court even if the case has started in state court and the child lives off the reservation. 23 The state "shall transfer" the case to tribe court absent parental objection. 24 However, in addition to these jurisdictional rules, the ICWA also sets up requirements for cases going forward in state court, regardless of whether the tribe chooses to participate in the case or not. The state is required to follow these standards as soon it becomes aware the case may involve an Indian child as defined by ICWA. The requirements are not for the tribe or parent to enforce, but rather puts an active duty on the state to follow the federal law.
One of the most important requirements for the state is that of notice. 25 The law states,
In any involuntary proceeding in a State court, where the court knows or has reason to know that an Indian child is involved, the party seeking the foster care placement of, or termination of parental rights to, an Indian child shall notify the parent or Indian custodian and the Indian child's tribe, by registered mail with return receipt requested, of pending proceedings and of their right of intervention.
If the identity or location of the parent or Indian custodian and the tribe cannot be determined, such notice shall be given to the Secretary in like manner, who shall have fifteen days after receipt to provide the requisite notice to the parent or Indian custodian and the tribe. No foster care placement or termination of parental rights proceeding shall be held until at least ten days after receipt of notice by the parent or Indian custodian and the tribe or the Secretary: Provided, that the parent or Indian custodian or the tribe shall, upon request, be granted up to twenty additional days to prepare for such a proceeding.
26
These requirements run for the length of the proceeding from the first hearing to the final placement provisions for a child being adopted. 27 Once the state has an inkling that the child who is subject to the proceeding is an Indian child, the state must investigate the child and her 
III. Identity and ICWA
Because the application of ICWA is based on the definition of who is an Indian child, identity necessarily arises in that context. The law states that a child must be a member, or eligible for membership and the biological child of a member. However, since tribes are the sole judge of membership, state courts are not supposed to make determinations about tribal membership. 39 For example, enrollment in a tribe is not a prerequisite to membership in a tribe. 40 The parent need not prove his or her membership through a card or enrollment number.
Rather, the tribe must determine whether the child is a member, the parent is a member, and if the child is eligible for membership. While the existing Indian family doctrine is applied by the courts, it is possible that an informal EIF exception also exists before a case even gets to court. State agencies and social workers are in some ways the gatekeepers to the ICWA. The notice work that must be done for an Indian child falls on the social workers and various family service departments in the state.
While the agency or department has the obligation to notify a tribe if it believes or has reason to believe the case involves an Indian child, in reality it appears that the social worker may rely on his understanding of who is a "real" Indian before serving notice. Based on the social workers own experience, 45 certain parents may not have enough information to convince the social worker of their tribal affiliation.
Tribes themselves are facing real questions of membership and citizenship on a daily basis, as they continue to deal with the federal assimilationist requirements of blood quantum, or rolls compiled by federal agents intent on limiting the number of Indians and promoting assimilationist policies. The tribe discussed most in this article, the Cherokee Nation of Oklahoma, has been faced with at least one vexing citizenship question that has been in and out of the courts since the Treaty of 1866. 46 The questions of who is an Indian, how tribe identifies its members and who gets to make the decision are difficult but completely internal for each an Indian child is a gambit, designed to slow down the process, motivation to notify the tribe drops considerably.
These are necessarily suppositions because motivations are rarely explained in court cases, but they are based on a nationwide study of ICWA cases for one year. Based on this research, it seems apparent that in California the state workers and judges are increasingly frustrated with certain aspects of the ICWA-specifically with having to notify multiple tribes of a potential Indian child when none of the child's relatives can say with accuracy which tribe to contact. The cases out of California demonstrate a serious notice compliance problem which has not improved much over the years.
IV. California's ICWA Notice Problem
Interestingly, California has fairly strict notice requirements, codified in both the family code and rules of court. 51 The courts require notice whenever the state agency "knows or has The parent has the right to bring up ICWA issues at any time during the proceedings, including at the appellate level even if it was not brought up at the trial level.
60
California has two forms for juvenile dependency petition, JV-100 and JV-110. 61 Both are mandatory for the court, though it appears the social worker can choose which form to use. 52 In re Kahlen, 223 Cal.App. 3 rd at 1422; CAL. FAM. CODE §180(c); CAL.RULES OF COURT 5.481(a)(4)( "If the social worker, probation officer, licensed adoption agency, adoption service provider, investigator, or petitioner knows or has reason to know that an Indian child is or may be involved, that person or entity must make further inquiry"). 53 CAL. RULES OF COURT 5.481(a) ("The court, court-connected investigator, and party seeking a foster-care placement, guardianship, conservatorship, custody placement under Family Code section 3041, declaration freeing a child from the custody or control of one or both parents, termination of parental rights, or adoption have an affirmative and continuing duty to inquire whether a child is or may be an Indian child in all proceedings identified in rule 5.480"). 54 Id. ("foster-care placement, guardianship, conservatorship, custody placement under Family Code section 3041"). 55 CAL. RULES OF COURT 5.481(a)(1); Form-ICWA-010(A)(available at http://www.courtinfo.ca.gov/forms/). 56 CAL. RULES OF COURT 5.481(a)(2). 57 Parental Notification of Indian Status, Form-ICWA-020 (available at http://www.courtinfo.ca.gov/forms/ )(It appears some courts may still use form JV-130, which is similar to ICWA-020. ICWA-020, however, has a line for tribal identification for every box except "I have no Indian ancestry as far as I know," where JV-130 does not have a line under "I may have Indian ancestry" and does not ask about tribal affiliation for other family members.). 58 In re Kahlen,233 Cal.App. 3 rd at 1422 ("However, the statute and all cases applying the Act unequivocally require actual notice to the tribe of both the proceedings and of the right to intervene")(emphasis in original)(citation omitted); CAL. FAM. CODE §180(b)(5)(a list of information required on an ICWA notice). 59 Id. at 1421; 25 U.S.C. §1912(a). 60 In re Samuel P. There is no box to say the child is not an Indian, or to affirm an inquiry was made. Leaving the boxes blank may indicate the child is not an Indian, but it may also indicate that the worker did not make an inquiry. In addition, JV-110 appears to be one form for multiple children with the same parents while JV-100 is for an individual child. However, California Court Rules now require ICWA-010(A) regardless of which form the worker chooses.
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In addition to the forms the worker must fill out when a filing a dependency petition, the parents must fill out the ICWA-020 form every time a child might be placed in foster care. 66 This form inquires of the parent whether the child "may have Indian ancestry," whether the child is a member or is eligible for membership, whether the parents or grandparents are eligible for membership, if the child lives in a predominately Indian community and whether the child or family has received HIS services 67 Checking box E, "The child may have Indian ancestry" is enough for a California court to be on notice that ICWA may apply, and requires the state to inquire further as to the child's potential status as an Indian child. 68 Finally, California's notice form sent to tribes and other required parties is ten pages long. Form ICWA-030 has room for information about the parents, grandparents, and greatgrandparents. 69 Optional information includes whether a member of the family attended "an Though the ICWA has a two step rule to determining if the child qualifies as an Indian child under the Act, the California courts leave that determination up to the tribe. ICWA applies if the child is a member of an Indian tribe or if the child is eligible for membership and the biological child of a member of an Indian tribe. However, the state cannot argue that because the parent is not a member of the tribe, or cannot demonstrate tribal membership, the child will not qualify under ICWA. 71 The parent does not need to prove tribal membership to the state to invoke the notice requirements of the ICWA. The tribe will determine if the child is an Indian 83 In that case, the state sent the wrong forms certified mail rather than registered, did not request a return receipt and sent the notice to the Santa Ynez Tribal Health Clinic. 84 The Court went on to hold that Over the years, this court has published repeatedly to emphasize the importance of ICWA notice compliance. Indeed, with one exception, every opinion cited herein comes from this court. Nevertheless, we still encounter deficient records such as the one in this appeal. Therefore, in yet another effort to ensure compliance with the notice requirements of the ICWA, we will set forth our expectations. We hold that a party, such as the Department here, who seeks the foster are placement of or termination of parental rights to a child who may be eligible for Indian child status, must do the following or face the strong likelihood of reversal on appeal to this court.
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In a cost benefit analysis, the limited remand used by the California courts may have made it easier for the state not to notify the tribe and comply only when the case comes back on appeal. 84 Id at 1211-13 85 Id at 1214 (the Court goes on to detail the necessary forms and proof the Department must file to be in compliance).
V. A Year of California Notice Cases
The Justin L. court was not wrong. California has a clear and systemic problem with ICWA notice cases in its court system. Surveying ICWA cases using the Westlaw database provides some interesting data. Using both published and unpublished cases 86 under the allstates database, searching with the term "Indian Child Welfare Act" and limiting the time frame from . Because these cases involved Indian children, they were not irrelevant in the way the 48 non-ICWA cases were. However, they also did not easily fit into the four categories. They are the misc. cases. 89 In these cases, notice may be one of a few ICWA issues litigated, usually including inquiry into the status of the Indian child. 90 In these cases, the courts remanded the case for the state to properly follow ICWA notice procedures. It is possible there were other reasons for remand, but notice was always at least one reason, and usually the only reason. 91 These cases can include any other ICWA issue, including inquiry into status of Indian child, active efforts requirements, and tribal intervention and transfer. It should be noted that these cases are not necessarily pro-tribe because it is affirming. Rather, the court is simply affirming the lower court decision, which may or may not be protribal. 92 These cases can include any other ICWA issue, including inquiry into status of Indian child, active efforts requirements, and tribal intervention and transfer. It should be noted that these cases are not necessarily anti-tribal interests because the court is reversing. Rather, the court is reversing the lower court decision, which may or may not have been anti-tribal interests.
were notice cases, 73% of the California cases. 93 Notice cases includes cases where the parent brings the claim that notice was insufficient; it does not necessarily mean that the notice was insufficient. However, 137 of the 226 California notice cases had to be remanded for compliance with ICWA notice, which means that sixty percent of the time the appellate court considered notice to be insufficient. Conversely, only 14 other California ICWA cases had to be remanded or reversed, usually for inquiry purposes. This is only four percent of the total California ICWA cases. , 2007)(mother told the court "she had Indian heritage from several tribes, including the Apache, Navaho, Cherokee and, possibly, Chumash (or some other tribe beginning with 'Ch.')"). 95 For tribal affiliations, these numbers were determined through a search of the Westlaw database adding the name of the tribe to "Indian Child Welfare Act within the California database (ca-cs-all), with the same limiting dates. the time the problem at issue in the case was notice, almost 13% higher than the overall California rate. And while 44% of all California cases are remanded for notice compliance, 57%
of California Cherokee cases are remanded for notice compliance.
So while it may be up for discussion whether the parents claiming Cherokee affiliation have an honest belief of that affiliation, 96 it could also be argued the state agencies have issues with Cherokee affiliation. Cherokee cases are both brought up as notice cases more often and remanded for notice compliance more often than non-Cherokee California ICWA cases. Social workers faced with a vague Cherokee affiliation seem less likely to comply with ICWA notice requirements than when faced with specific tribal affiliation provided by a parent or relative.
Regardless of the California courts continued statements that the state has the ongoing obligation to properly inquire and notice tribes, it seems possible that the burden is still on parents to prove to the social workers that they are "real" Indians. 
Implications of the Cherokee Notice Problems
There are a number of different issues the Cherokee notice problems bring up. For example, while the state continues to provide insufficient notice multiple times in one case, the three federally recognized Cherokee tribes are receiving more 150 notices from the California system in one year. In addition, a vast majority of the time the tribes reply that the child at question is not an Indian child. In fact, in only three cases did one of the federally recognized Cherokee tribes reply the child was a Cherokee child. 97 And in only one of those cases did the Cherokee Nation of Oklahoma intervene. 98 While the notice noncompliance is a major problem, at the same time it does not appear that there are a large number of children who are members of the Cherokee tribe in the California court system.
Particularly since so many of the parents claim Cherokee identity over every other tribal nation, the question does arise as to whether the parent actually has Cherokee affiliation. In addition, the Cherokee tribes limited affirmative response to these California cases further raising questions about parental identification as Cherokee. This response rate likely informs state agency motivation, given how many times they notice the Cherokee tribes to find the child is not, in fact, an Indian child. This is a difficult distinction, however, since it is impossible to know for certain whether a person is eligible for enrollment and cannot communicate the information to the state or if the person decided to check a box to check on a form to delay the removal proceedings. This is not a distinction the state agency ought to be making. California requires notice regardless of the motivation, or perceived motivation, behind the parent's actions. Later in the proceeding, the father stated "Arkansas," though not in response to any question. 99 The case was remanded for proper notice compliance since the Department send the notices without return receipt requested, misaddressed the notice to the Eastern Band of Cherokee Indians, and did not notice either the Cherokee Nation of Oklahoma or the United Keetoowah Band of Cherokee. 100 In addition, the department left off the father's birth place and date, even though that information was on file, and failed to further inquire as to information about the father's parents or grandparents.
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In another case the maternal grandfather, when asked if there was any "Indian heritage,"
responded "'A little bit. Not much. About a quarter,' through his mother and father. 106 There are California Cherokee notice cases which had to be remanded for compliance with ICWA. In most of them, parental vagueness about affiliation is usually not the source of the notice problem. Rather, the state simply gets notice wrong, even when the necessary information is on file at the state. 107 On the other hand, when the state complies with notice with the information it has, the court will uphold the case in the face of a notice challenge. For example, where the mother and father independently claimed Cherokee affiliation, and where the state sent at least two proper notices to the three federally recognized Cherokee tribes, the court upheld notice given "parental inaction, refusal of relatives to provide information, denial of Indian heritage by both grandmothers and appellant's statement to the court that the information on the notice form was correct." 108 Unfortunately, half as many California Cherokee notice cases are deemed compliant (40) as are deemed noncompliant (82).
What may be the most troubling ramification of these numbers is the potential for an existing Indian family doctrine existing outside the scope of litigation in California. As discussed earlier, the state agencies are, in effect, the gatekeeper behind the ICWA. Since the state is tasked with notifying tribes of the potential Indian child in a case, the more likely it is the child is an Indian child based on a state social worker's perceptions of the family's "Indianness,"
the more likely the social worker will send a notice. The less likely the family is perceived to be "Indian," the less likely the social worker sends a proper notice. More than half of all California notice cases involve the assertion of Cherokee affiliation. More than half of those must be remanded for compliance with ICWA. While there are other egregious cases of notice noncompliance in cases where the parent is able to name a specific tribe and relative, it is simply more likely the problem will occur when the parent claims Cherokee affiliation.
VI. Conclusion
Determining the effectiveness of ICWA is difficult based on the limited amount of data believes that more often of parents claiming Cherokee affiliation, and the agency does not notice a tribe when it does not believe the parent, the state agency is, in effect, enforcing its own form of the existing Indian family doctrine. Given that parents claiming Cherokee affiliation are so rarely determined to be members of a Cherokee tribe, even when notice is done correctly, this reinforces the state agency's doubt as to the parent's motivation for claiming it.
Regardless of motivations, however, it is imperative that the California system figure out a way to comply with ICWA notice procedures. If done correctly the first time, the state, the courts, the children and the tribes all benefit. The children are not in legal limbo, waiting for the state to act properly. The tribes are not overrun with incomplete and faulty notices from California. The state and the court system do not need to spend all of their time on notice appeals. The motivation not to comply with notice provisions must be strong, but ultimately notice compliance is both more efficient and compassionate.
